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subpoena for compliance if it is less 
than ten days after service. 

§ 681.21 Who pays the costs for a sub-
poena? 

The party requesting a subpoena 
shall pay the cost of the fees and mile-
age of any witness subpoenaed in the 
amounts that would be payable to a 
witness in a proceeding in United 
States District Court. A check for wit-
ness fees and mileage shall accompany 
the subpoena when served, except that 
when a subpoena is issued on behalf of 
NSF, a check of fees and mileage need 
not accompany the subpoena. 

§ 681.22 Are protective orders avail-
able? 

(a) A party or prospective witness or 
deponent may file a motion for a pro-
tective order with respect to discovery 
sought by an opposing party or with re-
spect to the hearing, seeking to limit 
the availability or disclosure of evi-
dence. 

(b) In issuing a protective order, the 
ALJ may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery not be had; 
(2) That the discovery may be had 

only on specified terms and conditions; 
(3) That the discovery may be had 

only through a method of discovery 
other than requested; 

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons des-
ignated by the ALJ; 

(6) That the contents of the discovery 
be sealed; 

(7) That a deposition after being 
sealed be opened only by order of the 
ALJ; 

(8) That a trade secret or other con-
fidential research, development, com-
mercial information, or facts per-
taining to any criminal investigation, 
proceeding, or other administrative in-
vestigation not be disclosed or be dis-
closed only in a designated way; or 

(9) That the parties simultaneously 
file specified documents or information 

enclosed in sealed envelopes to be 
opened as directed by the ALJ. 

§ 681.23 How are documents filed and 
served with the ALJ? 

(a) Documents filed with the ALJ 
must include an original and two cop-
ies. Every document filed in the pro-
ceeding must contain a title (e.g., mo-
tion to quash subpoena), a caption set-
ting forth the title of the action, and 
the case number assigned by the ALJ. 
Every document must be signed by the 
person on whose behalf the paper was 
filed, or his or her representative. 

(b) Documents are considered filed 
when they are mailed. The date of 
mailing may be established by a cer-
tificate from the party or its represent-
ative, or by proof that the document 
was sent by certified or registered 
mail. 

(c) A party filing a document with 
the ALJ must, at the time of filing, 
serve a copy of such document on every 
other party. When a party is rep-
resented by a representative, the par-
ty’s representative must be served in 
lieu of the party. 

(d) A certificate of the individual 
serving the document constitutes proof 
of service. The certificate must set 
forth the manner in which the docu-
ment was served. 

§ 681.24 How is time computed? 

(a) In computing any period of time 
under this part or in an order issued 
thereunder, the time begins with the 
day following the act, event, or default, 
and includes the last day of the period, 
unless it is a Saturday, Sunday, or 
legal holiday observed by the Federal 
government, in which event it includes 
the next business day. 

(b) When the period of time allowed 
is less than seven days, intermediate 
Saturdays, Sundays, and legal holidays 
observed by the Federal government 
are excluded from the computation. 

(c) Where a document has been served 
or issued by placing it in the mail, an 
additional five days will be added to 
the time permitted for any response. 

§ 681.25 Where is the hearing held? 

The ALJ will hold the hearing in any 
judicial district of the United States: 
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(a) In which the defendant resides or 
transacts business; or 

(b) In which the claim or statement 
on which liability is based was made to 
NSF; or 

(c) As agreed upon by the defendant 
and the ALJ. 

§ 681.26 How will the hearing be con-
ducted and who has the burden of 
proof? 

(a) The ALJ conducts a hearing in 
order to determine whether a defend-
ant is liable for a civil penalty, assess-
ment, or both and, if so, the appro-
priate amount of the penalty and/or as-
sessment. The hearing will be recorded 
and transcribed, and the transcript of 
testimony, exhibits admitted at the 
hearing, and all papers filed in the pro-
ceeding constitute the record for a de-
cision by the ALJ. 

(b) NSF must prove a defendant’s li-
ability and any aggravating factors by 
a preponderance of the evidence. 

(c) A defendant must prove any af-
firmative defenses and any mitigating 
factors by a preponderance of the evi-
dence. 

§ 681.27 How is evidence presented at 
the hearing? 

(a) The ALJ shall determine the ad-
missibility of evidence. 

(b) Except as provided in this part, 
the ALJ shall not be bound by the Fed-
eral Rules of Evidence. However, the 
ALJ may apply the Federal Rules of 
Evidence where he or she deems appro-
priate. 

(c) The ALJ shall exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of cumu-
lative evidence. 

(e) Although relevant, evidence shall 
be excluded if it is privileged under 
Federal law. 

(f) Evidence concerning offers of com-
promise or settlement shall be inad-
missible to the extent provided in Rule 
408 of the Federal Rules of Evidence. 

(g) The ALJ shall permit the parties 
to introduce rebuttal witnesses and 
evidence. 

§ 681.28 How is witness testimony pre-
sented? 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing shall be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. Any 
such statement must be provided to all 
other parties along with the last 
known address of such witness, in a 
manner which allows sufficient time 
for other parties to subpoena such wit-
ness for cross-examination at the hear-
ing. Prior written statements of wit-
nesses proposed to testify at the hear-
ing and deposition transcripts shall be 
exchanged as provided in § 681.19. 

(c) The ALJ shall exercise reasonable 
control over the mode and order of in-
terrogating witnesses and presenting 
evidence. 

(d) The ALJ shall permit the parties 
to conduct such cross examination as 
may be required for a full and true dis-
closure of the facts. 

(e) Upon motion of any party, the 
ALJ shall order witnesses excluded 
from the hearing room so that they 
cannot hear the testimony of other 
witnesses. This rule does not authorize 
exclusion of— 

(1) A party who is an individual; 
(2) In the case of a party that is not 

an individual, an officer or employee of 
the party appearing for the entity pro 
se or designated by the party’s rep-
resentative; or 

(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government. 

§ 681.29 Will the hearing proceedings 
be recorded? 

The hearing will be recorded and 
transcribed. The transcript of testi-
mony, exhibits and other evidence ad-
mitted at the hearing, and all papers 
and requests filed in the proceeding 
constitute the record for the decision 
by the ALJ and the authority head. 
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